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"What it means to be a fiduciary and how you measure your success as a 
fiduciary." 

 

Being a Fiduciary 

America’s non-profit sector serves the public interest and plays an essential role in 
our society and economy. Non-profits enrich our lives in a variety of ways by 
creating a broad array of benefits to society in fields such as charitable, religious, 
scientific, economic, health cultural, civil rights, environment and education. 
Public investment and confidence contributes to the success of non-profit 
organizations.  

An effective non-profit board should determine the mission of the organization, 
establish management policies and procedures, assure that adequate human and 
financial resources are available and actively monitor the organization’s allocation 
of resources to effectively and efficiently fulfill its mission.  

Each board member is someone who is personally committed to the mission of the 
organization and understands their role as a fiduciary in performing the legal duties 
of a governing body. 

Non-profit board members have specific legal responsibilities and potential 
liabilities as laid out under the Internal Revenue Code as well as state laws. These 
responsibilities align with the “standard of care” an ordinary prudent person would 
exercise. 

Board members should know details concerning the following matters: 

o Legal form of the organization (is it a corporation or an unincorporated 
association?) 

o Mission of the organization 
o Bylaws 
o Any policies affecting decision makers (e.g. Conflict of Interest Policy) 
o Financial Picture (budget and financials) 
o Most recent IRS Form 990 
o Existence/operations of related entities 
o Where the organization is conducting activities 
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o Tax status and applicable legal requirements of the organization (is it a 
501(c)(3)?) 

o Management structure and key employees 
o Committee structure 
o How directors and officers are selected 

The last economic recession and a wide range of scandals over the past few years 
have changed the perception of duties required of boards. Additionally, the Internal 
Revenue Service, through its revisions to Form 990, requires reporting by non-
profits on a range of governance issues that go far beyond financial reporting, 
including board member “fiduciary duty.” 

Not every board member can be a financial wizard or a very good investor. 
However, it is important that each board member have the capacity to understand 
basic terminology, be able to read and comprehend financial statements and the 
capacity to recognize warning signals concerning the overall health of the non-
profit institution. If a board member does not understand something, they must be 
willing to find out the answer. 

Absence from a meeting or failure to stay informed does not exclude the board 
member from responsibility for what transpired at a board meeting. In fact, 
absence from a meeting could be used as evidence that the board member has 
breached their fiduciary responsibility.  

Periodically board members should ask the following questions: 

1. Is the financial plan consistent with the strategic plan? 
2. Is our cash flow projected to be adequate to support the mission of the 

institution? 
3. What impact is our investment portfolio having on the cash flow required to 

support the institution’s mission? 
4. How are we managing the risks in our investment portfolio and what effect 

will those risks have on our ability to fund the institutions priorities?  
5. Do we have sufficient reserves? 
6. Do we have the appropriate checks and balances in place to prevent errors, 

fraud and abuse? 

The tightening of budgets is blurring the line between the role of the board and 
the role of management. The board is responsible for the strategic direction of 
the organization. Management is responsible for running the organization on a 
day-to-day basis.  
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Fiduciary board members have many oversight responsibilities. These areas of 
oversight include: 

(1) Legal Oversight. 
 The board generally ensures that it is operating in accordance with its 

mission and the purpose for which it was granted tax-exempt status. 
 

 As safeguards of the public trust, board members generally are legally 
responsible for protecting the organization’s assets. 

 

 The board should ensure legal and ethical integrity and maintain 
accountability. 

(2) Management Oversight. 
a. The board is responsible for ensuring that the nonprofit corporation is 

being run well. 
 

b. The board selects the chief executive or Executive Director and 
decides his/her role.  

 
 

c. The board supports the chief executive and assesses his/her 
performance. 
 

d. The board usually has the power to hire and remove the chief 
executive. 

 
(3) Financial Oversight. 

a. The board provides proper financial oversight, including setting and 
approving an annual budget. 
 

b. Long-term vision for the assets entrusted to the non-profit 
organization. 
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c. Asset allocation for the investment portfolio. 
 

d. Manager/Fund selection 
 

e. Setting the spending policy 
 

f. Satisfying reporting requirements and performance measurement 
 

(4) Program Oversight. 
a. The board ensures that programs are in place to further the mission 

and goals of the organization. 
 

Regarding long-term vision, many non-profits have to simultaneously manage the 
short-term liquidity needs of the organization as well as the entity’s long-term 
sustainability. As a result, there could be multiple pools of assets that require 
oversight by the board; a liquidity pool and a longer term pool of investable assets.  

Each pool of capital requires a different Investment Policy Statement that clearly 
articulates and memorializes the policy framework for managing these assets. This 
policy framework will reference important considerations such as time horizon and 
asset allocation. 

As it relates to asset allocation, board members need to understand the level of risk 
or volatility required to achieve a specific investment objective. A lot of volatility 
may not be acceptable in the management of the non-profit’s liquidity resources. 
On the other hand, the acceptance of more volatility may be required in the 
management of Foundation or endowment assets in order to achieve the level of 
funds needed to support the organizations mission today and into perpetuity.  

Asset allocation is one of the most important investment decisions a fiduciary 
board can make. Many studies have suggested that asset allocation explains up to 
90% of the outcome for the value of an investment portfolio. Therefore, it is very 
important that fiduciary boards give this specific topic the attention it deserves 
along with the need to periodically rebalance the portfolio back to the appropriate 
long-term asset allocation target. 

When selecting a specific investment manager or fund, it is important for the board 
to be aware of the total cost for that specific investment solution. In some cases, 
total cost is not just the investment management fee or fund expense. There are 
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fund level fees, trading costs, the cost of internal staff and indirect expenses such 
as the costs of having frequent legal reviews of Private Placement Memorandums. 
Combining all of these costs gives the board a more accurate assessment of the 
total cost of a specific investment manager, investment vehicle or investment 
program. Assessing total cost is important because generally speaking there is a 
negative correlation or relationship between investment performance and the costs 
of an investment strategy. Stated more specifically, lower the costs tends to align 
with better long-term investment performance. 

The task of determining a spending policy and spending rate that balances out the 
near-term needs of a non-profit organization and its long-term sustainability can be 
quite daunting for a fiduciary board. There are many methods that can be 
considered when deriving a spending policy. Some examples are: 

• Percent of the initial portfolio value 
• Percent of the prior fiscal year end portfolio value 
• Percent of the average portfolio value over a multi-year time period; this is 

an attempt to smooth out portfolio distributions to support spending by the 
institution 

• An amount indexed to inflation 

There are other methods in addition to those that I just referenced. What is most 
important is that the board work with management to determine the method that 
aligns with the outcome of the principles used to drive the budget for the 
institution. In addition, the method used to determine the non-profit’s spending 
policy should take into consideration the volatility of the institution’s investment 
portfolio and the time horizon used in the management of that portfolio.  

Boards should make sure there is a performance benchmark used to support the 
evaluation of how the non-profits investments are being managed. That benchmark 
should take into consideration the spending rate. 

I remember serving on the board and the investment committee for a non-profit 
organization in Dallas, Texas. During my first investment committee meeting, I 
asked our investment managers how they were thinking about our spending rate, 
which was 5% net of fees, as they constructed and managed our endowment. The 
investment managers said they were not giving that spending rate much attention at 
all. This fact was obvious to me based on the asset allocation they were using to 
manage the endowment. Therefore, I thought it was appropriate to remind the 
investment managers and that non-profit institution’s CEO that investment returns 
below the spending rate translates into capital campaign. Everyone got it and the 
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portfolio was reconstructed and managed to be more in alignment with our 
spending policy. 

In addition, a benchmark used to measure investment performance should have an 
asset allocation in line with the policy target, to which market indexes can be 
applied. This benchmark measurement will assist the board in understanding some 
of the deviations and decisions being made by the investment advisor. It will also 
allow the board to determine their level of comfort with such deviations as well as 
determine the value added from these decisions made and implemented by the 
advisor. 

The Uniform Prudent Management of Institutional Funds Act 

The Uniform Prudent Management of Institutional Funds Act (“the Act”) provides 
guidance and authority to charitable organizations concerning the management of 
investment funds held by those organizations and imposes additional duties on 
those who manage and invest charitable funds. These duties provide additional 
responsibilities for charities and also protect the interest of donors who want to see 
their contributions used wisely. 

One of the most important factors under the Act is “the preservation of the 
endowment fund.” Additional factors that must be considered under The Act are: 

• Development of an investment strategy appropriate for the fund 
• Act in good faith, with the care an ordinary prudent person would exercise 
• Incur only reasonable costs in investing and managing charitable funds 
• Make a reasonable effort to verify relevant facts 
• Make decisions about each asset in the context of the portfolio of 

investments as part of an overall investment strategy 
• Diversify investments unless due to special considerations, the purposes of 

the fund are better served without diversification 
• Dispose of unsuitable assets 

The Act also contains a provision of imprudence if a non-profit spends more than 
seven percent of the endowment fund in any one year. The thinking is that a 
spending rate at that level contradicts the prevision of preserving the endowment. 

In addition, the Act states that a person that has special skills and expertise, or is 
selected in reliance on the person’s representation that they have special skills or 
expertise, has the duty to use those skills or that expertise in managing and 
investing institutional funds. 
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A non-profit may name someone with financial or investment expertise to their 
Board and this expertise will help the Board recognize financial or investment 
issues in connection with the funds held by the institution. This subject matter 
expert should help the Board identify the financial or investment issues, but this 
board member is not expected to provide financial or investment advice to that 
institution. This board member is not expected to be able to recognize every 
investment or financial issue, particularly issues outside their area of expertise. 

The Act permits a non-profit organization to delegate to an external agent the 
management and investment of an institutional fund. That institution delegating 
authority to an external agent should act in good faith, with care that an ordinary 
prudent person in a similar position would exercise under similar circumstances.  

This condition should exist when: 

• Selecting an external agent 
• Establishing the scope and terms of the delegation 
• Periodically reviewing the agent’s actions in order to monitor their 

performance and compliance with the scope of the delegated authority 

 

In performing the duties delegated to them, the external agent owes a duty to the 
non-profit institution to exercise reasonable care to comply with the scope and 
terms of the delegation. Equally important is the fact that the board of the non-
profit organization that operates in good faith when delegating authority to an 
external agent is not liable for the decisions or actions of an agent to which a 
function like investment management was delegated. 

 

Measurements of Success for Fiduciaries 

In measuring the success of a fiduciary board and its members in terms of fulfilling 
their fiduciary responsibilities, please keep the following in mind: 

1. Have a comprehensive job description in place for the board as a whole and 
for individual board members. 
 

2. Maintain a current conflict of interest policy that is utilized and carried out 
carefully. 
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3. Maintain well documented financial and account procedures (i.e. signing 

authority for checks, handling of cash, approving expenses and credit card 
usage.) 
 

4. Maintain a documented procedure for developing and approving the annual 
budget. 
 

5. The Board should verify that all filings and tax obligations are completed. In 
particular, Form 990 should be completed and filed on time. 
 

6. A Board Manual should be maintained and contain the following: 
a. Current by-laws of the organization 
b. Code of Conduct for Board members 
c. Financial information 
d. Minutes of meetings 

 
7. Board Policies should be maintained in the following areas: 

a. Conflict of interest 
b. Risk management 
c. Fundraising 
d. Personnel 
e. Audit 

 
8. Educational sessions should be conducted with the Board in the areas of 

governance, audit and risk management 
 

9. Professional assistance and advice should be used by Boards to discharge 
their fiduciary duties. Advice could be obtained in the following areas: 

a. Legal issues 
b. Accounting issues 
c. Investment advice 

Conclusion 

In closing, while there may be additional measures of success or key performance 
indicators to determine the success of a non-profit Board carrying out its fiduciary 
duty, success in the 9 areas I just mentioned will keep that Board on the road to 
success as a fiduciary.  
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Recognizing the increasing importance of the investment portfolio to the needs of 
the non-profit organization, more fiduciary boards and board members are 
adopting a holistic view; focusing and spending their time on good governance 
practices, spending policy, asset allocation and enterprise risk management.  

In addition, they are delegating authority in the areas of planned giving, consulting, 
investment management and administration to external agents and holding these 
external partners accountable for operating successfully within the scope of the 
authority delegated to them. This holistic approach will be used increasingly by 
more fiduciary boards to help them stay focused on the strategic priorities of the 
non-profit organization and achieve better success in terms of complying with their 
fiduciary duty. 

Thank you for inviting me to attend and participate at this important event. I will 
now open the floor for questions.   

 


